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BEFORE THE SUPERINTENDENT OF PUBLIC I N S T R U C T I O N  

STATE OF MONTANA 

* * * * * * * * * * * *  

TRUSTEES, GLACIER COUNTY D I S T R I C T  ) 
NO. 9 ,  BROWNING, MONTANA, 1 

Appel lant  , 

-vs- 

MONTE FAUQUE, 

Respondent 

I 
) O S P I  119-86 
) 
) FINDINGS OF FACT 
) CONCLUSIONS OF L A W  
) AND ORDER 
1 

* * * * * * * * * * * *  

This  is a n  appeal  by  t h e  Board of T r u s t e e s ,  G l a c i e r  County 

School  D i s t r i c t  # 9 ,  Browning,  Montana ( A p p e l l a n t )  f rom t h e  

F i n d i n g s  of F a c t ,  C o n c l u s i o n s  of L a w  a n d  Orde r  i s s u e d  b y  t h e  

Glacier County Supe r in t enden t  of Schools ,  Da r ry l  Omsberg, d a t e d  

September 15,  1986. The parties have submi t ted  w r i t t e n  b r i e f s  

pursuant  t o  a schedu l ing  o r d e r .  

Having reviewed t h e  r eco rd  on appeal  as d e f i n e d  by S e c t i o n  

10.6.118 A d m i n i s t r a t i v e  R u l e s  o f  Montana and  t h e  p l e a d i n g s  

submi t ted  t o  t h i s  S ta t e  Super in tendent  and having cons idered  t h e  

arguments submi t ted  h e r e i n ,  th i s  S ta t e  Super in tendent  now e n t e r s  

these :  

FINDINGS OF FACT 

1. Respondent, Monte Fauque, is  a tenured  t e a c h e r  who has  

t augh t  i n  Glacier  County School D i s t r i c t  # 9 ,  Browning, Montana 

f o r  1 7  yea r s .  
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2 .  Appel lan ts  are t h e  d u l y  e l e c t e d  Board of T rus t ee s  of 

School D i s t r i c t  # 9 ,  Browning, Montana. 

3 .  O n  March  11, 1 9 8 6 ,  D i s t r i c t  S u p e r i n t e n d e n t  Tom 

Thompson w r o t e  a l e t t e r  t o  t h e  B r o w n i n g  B o a r d  o f  T r u s t e e s  

pursuant  t o  S e c t i o n  20- 4- 204,  MCA, recommending t e r m i n a t i o n  of 

Respondent. 

4 .  The s p e c i f i c  reasons  f o r  t h e  t e rmina t ion  recommendation 

by D i s t r i c t  Super intendent  Thompson were included i n  t h e  March 

11, 1 9 8 6  memorandum t o  t h e  B o a r d  of T r u s t e e s  p r o v i d e d  t o  

Respondent. The reasons  w e r e  a s  fol lows:  

1. M r .  Fauque has cont inued  t o  i gno re  a d m i n i s t r a t i v e  
r e q u e s t s  t o  m a i n t a i n  t h e  s h o p / c l a s s r o o m  as a s a f e ,  
c l e a n  and a t t r a c t i v e  l e a r n i n g  environment. 

2 .  M r .  Fauque has  cont inued  t o  igno re  a d m i n i s t r a t i v e  
r e q u e s t s  f o r  a n  u p - t o - d a t e  i n v e n t o r y  o f  s h o p  
tools/equipment.  Extreme loss of t o o l s  con t inues  t o  be  
a problem. 

3 .  M r .  Fauque has  cont inued  t o  i gno re  a d m i n i s t r a t i v e  
r e q u e s t s  t o  comply wi th  gene ra l  f a c u l t y  requi rements  
inc lud ing :  be ing  t o  work on  t i m e ,  c o n s t a n t  s u p e r v i s i o n  
of s t u d e n t s  and w r i t i n g  s t u d e n t ' s  p a s s e s  when o t h e r  
c l a s s e s / t e a c h e r s  would be  a f f e c t e d  by t h e i r  ( s t u d e n t s )  
ab senc e s / t  a rd ines  s e s . 
4 .  M r .  Fauque h a s  c o n t i n u e d  i g n o r e  a d m i n i s t r a t i v e  
r e q u e s t s  f o r  l e s s o n  p l a n s  ( o b j e c t i v e s / a c t i v i t i e s )  t h a t  
match what, i n  f a c t ,  i s  a c t u a l l y  p re sen ted  i n  c l a s s .  
I n  a d d i t i o n ,  M r .  F a u q u e  c o n t i n u e s  t o  i g n o r e  
a d m i n i s t r a t i v e  r e q u e s t s  t o  i n v o l v e  a l l  s t u d e n t s  i n  
class a c t i v i t i e s .  

5 .  On March  1 2 ,  1 9 8 6 ,  S t e v e  B a r c u s ,  C h a i r m a n  o f  t h e  

Browning Board of T r u s t e e s ,  wrote  a l e t t e r  t o  Respondent pu r suan t  

t o  S e c t i o n  20- 4- 204 MCA a d v i s i n g  Respondent of t h e  recommendation 

and t h e  grounds f o r  t h e  proposed a c t i o n  and s e t t i n g  a t i m e  and 

d a t e  f o r  a h e a r i n g  b e f o r e  t h e  Board of T rus t ee s .  
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6 .  On March 2 6 ,  1 9 8 6  Appel lan t  Board of T r u s t e e s  he ld  a 

hea r ing  on t h e  recommendation of Super i n t enden t  Thompson. Both 

Respondent and the Board of T r u s t e e s  were r ep re sen ted  by counse l .  

Following d e l i b e r a t i o n s ,  p r e s e n t a t i o n  of evidence and d i s c u s s i o n  

by  t h e  Board, t h e  Board vo ted  t o  t e rmina t e  Respondent ' s  c o n t r a c t .  

7 .  O n  A p r i l  14, 1 9 8 6  Respondent f i l e d  an a p p a l  wi th  t h e  

G l a c i e r  County S u p e r i n t e n d e n t  of S c h o o l s .  A h e a r i n g  on t h e  

m t t e r  w a s  he ld  on  June 5 ,  1 9 8 6  and cont inued on  June 2 3 ,  1 9 8 6 .  

A p p e l l a n t  and  Respondent  w e r e  r e p r e s e n t e d  b y  c o u n s e l  a t  b o t h  

hea r ings .  Proposed F ind ings  of Fac t  and Conclusions of Law w e r e  

f i l e d  by  b o t h  p a r t i e s .  F ind ings  of F a c t ,  Conclusions  of Law and 

an  Order were i s sued  by  t h e  County Super in tendent  on  September 

1 5 ,  1986 .  

8 .  The  C o u n t y  S u p e r i n t e n d e n t  r e v e r s e d  t h e  B o a r d  of  

T r u s t e e s '  t e rmina t ion  d e c i s i o n .  H e  found that t h e  decision not  

t o  o f f e r  Respondent  a t e a c h i n g  c o n t r a c t  and  t e r m i n a t i n g  h i s  

s e r v i c e s  w a s  wi thout  s u f f i c i e n t  o r  l e g a l  cause .  

9 .  The  County Supe r in t enden t  o rdered  t h a t  Respondent w a s  

e n t i t l e d  t o  r e - e l e c t i o n  and t o  a c o n t r a c t  f o r  t h e  1986-87 s choo l  

yea r .  

1 0 .  On O c t o b e r  10, 1 9 8 6 ,  A p p e l l a n t  Board of T r u s t e e s  

appealed t h i s  de t e rmina t ion  t o  t h i s  S t a t e  Super in tendent .  

11. R e s p o n d e n t  i s  c u r r e n t l y  e m p l o y e d  b y  t h e  s c h o o l  

d i s t r i c t  pending t h e  outcome of t h e  appea l .  

1 2 .  A p p e l l a n t ' s  c o n t e n t i o n s  a r e  numerous.  They c i t e  

v a r i o u s  p r o v i s i o n s  of t h e  s t a n d a r d  of review s e t  f o r t h  i n  Sec t ion  
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10.6.125 ARM. Appel lan t  r e q u e s t s  t h e  S t a t e  Super in tendent  t o  

r e v e r s e  t h e  d e c i s i o n  of t h e  County Super  in tendent  contending t h a t  

s u b s t a n t i a l  r i g h t s  of A p p e l l a n t  have  b e e n  p r e j u d i c e d  b e c a u s e  

f i n d i n g s  of f a c t ,  conc lus ions  of law and t h e  o rde r  are:  

( a )  i n  v i o l a t i o n  of s t a t u t o r y  p r o v i s i o n s ;  

(b )  i n  e x c e s s  of t h e  s t a t u t o r y  a u t h o r i t y  of t h e  c o u n t y  

supe r in t enden t ;  

(c )  a f f e c t e d  by e r r o r s  of l a w ;  

(d) c l e a r l y  e r roneous  i n  view of t h e  r e l i a b l e ,  p roba t ive ,  

and subs tan t ia l  evidence on t h e  whole record :  

( e )  a r b i t r a r y ,  c a p r i c i o u s  o r  c h a r a c t e r i z e d  by  t h e  abuse of 

d i s c r e t i o n  o r  c l e a r l y  unwarranted e x e r c i s e  of d i s c r e t i o n .  

13.  Appel lant  makes r e f e r e n c e s  t o  expanding t h e  r eco rd  t o  

i nc lude  u n s t a t e d  a l l e g a t i o n s  p r e d a t i n g  a p e r i o d  of t h r e e  yea r s .  

14. The County S u p e r i n t e n d e n t  e n t e r t a i n e d  a mot ion  i n  

l i m i n e  and g r a n t e d  t h e  motion t o  l i m i t  t h e  i s s u e s  t o  t h e  t h r e e -  

y e a r  p e r i o d  and n o t  t o  a l l o w  a n y  p a r t y  t o  d i s c u s s  t h e  p e r i o d  

p r i o r  t o  t h e  t h r e e  y e a r s .  S u c h  m o t i o n  was n o t  o p p o s e d  b y  

Appel lan t .  Those documents submi t ted  t o  t h e  School Board d a t e d  

p r i o r  t o  1983  which have been made p a r t  of t h e  r eco rd  a r e  n o t  i n  

ev idence ,  and t h i s  S t a t e  Super in tendent  excluded any  review of 

t h e  same. 

15. Events p r i o r  t o  September, 1 9 8 3  a r e  no t  cons idered .  

1 6 .  A r e v i e w  of J o i n t  E x h i b i t  #1, s u b m i t t e d  a s  e v i d e n c e  

b e f o r e  t h e  County S u p e r i n t e n d e n t ,  i n d i c a t e s  t h a t  numerous 

wi tnes ses  t e s t i f i e d .  The tes t imony was c o n f l i c t i n g .  
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1 7 .  Appel lan t  contends t h a t  t h e  School D i s t r i c t  p re sen ted  

rel iable,  p roba t ive  and s u b s t a n t i a l  evidence t h a t  suppor t s  a j u s t  

cause  t e rmina t ion  of Respondent. The f i r s t  i s s u e  r evo lves  around 

an a l l e g a t i o n  t h a t  Respondent ignored a d m i n i s t r a t i v e  r e q u e s t s  t o  

m a i n t a i n  t h e  shop  c l a s s r o o m  as  a s a f e ,  c l e a n  and  a t t r a c t i v e  

l e a r n i n g  environment. A p p e l l a n t ' s  a l l e g a t i o n  w a s  se t  f o r t h  i n  

t h e  March 11, 1 9 8 6  memorandum s e n t  t o  Respondent. The reason  w a s  

s t a t e d  as fol lows:  

Mr. Fauque h a s  c o n t i n u e d  t o  i g n o r e  a d m i n i s t r a t i v e  
r e q u e s t s  t o  m a i n t a i n  t h e  s h o p / c l a s s r o o m  as a s a f e ,  
c l e a n  and a t t r a c t i v e  l e a r n i n g  environment. 

18. A review of t h e  r eco rd  as a whole and t h e  t r a n s c r i p t  of 

t h e  h e a r i n g  b e f o r e  t h e  County Super in tendent  r e v e a l s  t h a t  t h e  

i n c i d e n t s  a l l e g e d  a r e  n o t  long s t a n d i n g  and r e p e a t e d  b u t  l i m i t e d  

and few. 

1 9 .  Appel lan t  contends  t h a t  t h e  School D i s t r i c t  p r e sen ted  

ev idence  t h a t  i n  19  83- 84,  Respondent r e c e i v e d  s e v e r a l  memorandums 

c o n c e r n i n g  t h e  c l e a n l i n e s s  a n d  s a f e t y  of t h e  s h o p  a r e a .  

Appel lan t  f u r t h e r  c la ims  t h a t  t h e  a d m i n i s t r a t i o n  had exper ienced 

c l e a n l i n e s s  p rob lems  w i t h  Responden t  t h r o u g h o u t  t h i s  t i m e  

per iod .  It a l s o  i n d i c a t e s  t h a t  Respondent had been made aware of 

t h e  school  d i s t r i c t ' s  concerns ,  had been g iven  ample oppor tun i ty  

t o  c o r r e c t  them and f a i l e d  t o  do so .  

20 .  High school p r i n c i p a l  Clark t e s t i f i e d  t h a t  a s  a r e s u l t  

of an  O f f i c e  of Publ ic  I n s t r u c t i o n  p r e s e n t a t i o n  d a t e d  September 

2 5 ,  1985 ,  f i n d i n g  t h a t  t h e  a u t o  shop  needed  o r g a n i z a t i o n  and 
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c l ean ing ,  s t u d e n t s  were p u t  t o  work t o  c l e a n  and p a i n t  t h e  shop 

a r e a .  W h i l e  t h e s e  i m p r o v e m e n t s  t e m p o r a r i l y  i m p r o v e d  t h e  

c o n d i t i o n  of t h e  shop, h e  s t a t e d  t h a t  he  l a t e r  found t h e  a r e a  i n  

a unclean c o n d i t i o n  on numerous cccas ions .  

2 1 .  The County Super in tendent  he ld  on t h i s  i s s u e :  

I f i n d  the ev idence  i n  th i s  c a s e  shows problems i n  
t h e  c l e a n l i n e s s  of t h e  area f o r  which P e t i t i o n e r  was 
r e s p o n s i b l e  f o r .  I a l s o  f i n d  ev idence  t h a t  s t e p s  were 
taken  t o  c o r r e c t  t h e  c o n d i t i o n  by P e t i t i o n e r ,  and by 
P e t i t i o n e r ' s  t e s t i m o n y ,  t h a t  t h e s e  s t e p s  w e r e  
e f f e c t i v e .  ( P e t i t i o n e r  and Respondent J o i n t  Exhib i t  
#1, l e t t e r  of November 1 4 ,  1985 ,  T r a n s c r i p t  of June 2 3 ,  
1 9 8 6  hea r ing ,  p. 4 . )  

22. Appellant contends  t h a t  t h e  County Super in tendent  w a s  

c o r r e c t  i n  f i n d i n g s  t h a t  t h e  e v i d e n c e  showed p rob lems  i n  t h e  

c l e a n l i n e s s  of  the  area. A p p e l l a n t  a l l e g e d  t h a t  t h e  County 

Super intendent  w a s  i n  e r r o r  i n  f i n d i n g  that  s t e p s  w e r e  t aken  t o  

c o r r e c t  t h e  c o n d i t i o n s  by Respondent. Appe l l an t  contends  t h a t  t h e  

County S u p e r i n t e n d e n t  had  v i r t u a l l y  i g n o r e d  t h e  r e l i a b l e ,  

p roba t ive  and s u b s t a n t i a l  evidence of t h e  School D i s t r i c t  t h a t  

showed t h a t  t h e r e  had been a con t inu ing  problem of c l e a n l i n e s s  i n  

Respondent 's  area and t h a t  t h e  problem had n o t  been so lved .  

23 .  Examination of t h e  r e c o r d  i n d i c a t e s  o therwise .  On page 

3 ,  t r a n s c r i p t ,  q u e s t i o n i n g  by M r .  Duffy  of Respondent: 

Q u e s t i o n :  With  r e s p e c t  t o  t h e  f i r s t  i t e m  on  
t h e r e ,  M r .  Fauque ,  you had r e c e i v e d ,  had  you n o t ,  
r e p e a t e d  r e q u e s t s  w i t h  r e s p e c t  t o  t h e  c l e a n l i n e s s  
s i t u a t i o n  i n  t h e  a u t o  shop? 

Answer: Y e s  

Ques t ion :  Indeed,  w e  t a l k e d  a t  t h e  ea r l i e r  hear ing  
about a l e t t e r  of repr imand,  d a t e d  November 1, 1 9 8 5 ,  as 
well a s  an e v a l u a t i o n  da t ed  February 2 6 ,  1 9 8 6 .  Had.you 
r ece ived  a r e q u e s t  from t h e  a d m i n i s t r a t i o n  wi th  r e s p e c t  
t o  main ta in ing  t h e  shop a r e a  i n  a c l e a n  c o n d i t i o n ?  
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Answer: Before t h a t  time? 

Question:  Anytime d u r i n g  t h e  1985-86 school  year?  

Answer: N o  

Ques t ion :  T e l l  u s  what t h e  s i t u a t i o n  was as f a r  a s  
maintenance and c l e a n l i n e s s  i n  t h a t  environment.  You 
had two shop areas t o  d e a l  wi th?  

A n s w e r :  Y e s  

Ques t ion :  Auto shop and welding shop? 

A n s w e r :  Y e s .  

Question: How did  you handle  t h e  c l e a n  up  i n  the  
a u t o  shop? 

Answer: A t  t h e  end o f  e a c h  c l a s s  p e r i o d  t h e  
s t u d e n t s  c l eaned  t h e  a r e a  where they  had been working 
and p u t  t h e i r  t o o l s  away, swept up t h e  f l o o r ,  wiped up 
t h e  grease and that was i t .  I n  t h e  welding a r e a  it  was 
p r e t t y  hard t o  keep it  c l e a n  up t h e r e  because w e  had a 
d o o r  t h a t  opened p a r t  of t h e  y e a r  a n d  w e  had some 
garbage cans ,  about  f i v e ,  s i x ,  garbage cans  s t o r e d  back 
t h e r e .  Eve ry  t i m e  t h a t  t h e r e  w a s  a n y  b reeze  coming 
through,  i t  went a l l  over  t h e  shop, sawdust ,  paper  and 
t h i s  type of t h ing .  

Quest ion:  A r e  t h o s e  garbage cans  the same ones you 
e a r l i e r  t e s t i f i e d  about t h a t  a r e  s t o r e d  t h e r e  by t h e  
c u s t o d i a l  s e r v i c e  i n  t h e  main b u i l d i n g ?  

A n s w e r :  Y e s .  

Quest ion:  And t h a t  garbage i s  accumulated from 
around t h e  b u i l d i n g ?  

Answer: I n  t h a t  a r e a ,  ye s .  

Ques t ion :  Pa r t  o t h e r  than t h e  area t h a t  you are  
r e s p o n s i b l e  f o r ?  

Answer: Yes, t h a t ' s  r i g h t .  

24.  The s o- c a l l e d  " l e t t e r  of reprimand" of September 2 1 ,  

1985 (which is  f u r t h e r  addressed  below) w a s  f u l l y  responded t o  i n  

a r e b u t t a l  s e n t  by  Respondent o n  November 11, 1 9 8 5 .  
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2 5 .  T h e r e  w a s  c o n f l i c t i n g  t e s t i m o n y  a n d  d o c u m e n t a r y  

e v i d e n c e  b e f o r e  t h e  C o u n t y  S u p e r i n t e n d e n t  o n  t h e  i s s u e  o f  

c l e a n l i n e s s .  The County Supe r in t enden t  is b e t t e r  able t o  judge 

t h e  weight of t h e  evidence r ece ived .  H i s  f i n d i n g s  a r e  n o t  t o  b e  

c a s u a l l y  d i s t u r b e d .  E v e r y  f i n d i n g  o f  f a c t  b y  t h e  C o u n t y  

S u p e r i n t e n d e n t  was d e l i n e a t e d  as  t o  t he  s p e c i f i c  i s s u e  u n d e r  

examination. 

2 6 .  The evidence submi t ted  by Appe l l an t  on maintenance and 

c l e a n l i n e s s  i n  t h e  c l a s s r o o m  unde rwen t  s u b s t a n t i a l  c r o s s -  

examination,  and coun te r  ev idence  w a s  submit ted.  J o i n t  Exh ib i t  

#1, shows t h a t  Respondent gave r e b u t t a l  t o  s e v e r a l  of t he  w r i t t e n  

memorandums s e n t  t o  him by t h e  a d m i n i s t r a t i o n .  Requests  were 

made by  Respondent f o r  j a n i t o r i a l  a s s i s t a n c e :  none w a s  provided.  

27 .  NO w i tnes s  d i s p u t e d  t h a t  the a u t o  shop is, i n h e r e n t l y ,  

a n  a r e a  which g e t s  d i r t y .  O i l  s p i l l s ,  e t c .  a r e  c l e a n e d  up  b y  

u s i n g  a b s o r p t i v e  materials. Jobs  tha t  are  u n f i n i s h e d  a t  t h e  end 

of t h e  c l a s s  p e r i o d  a r e  f i n i s h e d  a t  a n o t h e r ,  and i t  is n o t  

c o n d u c i v e  t o  e f f i c i e n t  t i m e  management of  e i t h e r  t e a c h e r  o r  

s t u d e n t  t o  reassemble  p a r t s  a t  t h e  end of e a c h  per iod .  

2 8 .  The County Super in tendent  found evidence t h a t  s t e p s  had 

been taken t o  c o r r e c t  t h e s e  problems and t h a t  Respondent 's  s t e p s  

were e f f e c t i v e .  

2 9 .  Respondent 's  t es t imony,  i n  g e n e r a l ,  exp la ined  causes  

of f i l t h  and d i r t  i n  t h e  shop a r e a .  Respondent went i n t o  d e t a i l  

about t h e  problem. H e  t e s t i f i e d  t h a t  t h e  s t a f f  j a n i t o r s  used one 

shop a r e a  a s  a dump s i t e  f o r  r e f u s e  c o l l e c t e d  i n  ano the r  . p a r t  of 
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school .  H e  t e s t i f i e d  t h a t  c l a s s  schedul ing  f r e q u e n t l y  prec luded  

f u l l  c l e a n- u p  a t  t h e  end  of t h e  p e r i o d .  He t e s t i f i e d  t h a t  a 

cons ide rab le  amount of c l a s s  i n s t r u c t i o n  time i n  t h e  f a l l  of 1 9 8 5  

w a s  spent  by s t u d e n t s  p a i n t i n g  t h e  shop spaces .  

The County Super in tendent  f u r t h e r  held:  

T h e r e  was a l s o  l i m i t e d  c u s t o d i a l  a s s i s t a n c e  
provided by t h e  a d m i n i s t r a t i o n  i n  t h e  s t u d e n t  work a r e a  
and i n  t h e  res t room areas ( T r a n s c r i p t  of June 23,  1 9 8 6 ,  
pages 109-110). 

30. The County Super in tendent  he ld  t h a t  t h e  c l e a n l i n e s s  of 

t h e  a r e a s  superv ised  by  Respondent had been a problem i n  i s o l a t e d  

inc idences  and t h a t  th is  has improved. 

31. A review of t h e  t r a n s c r i p t  of t h e  hea r ing  and evidence 

i n c l u d i n g  J o i n t  Exh ib i t  #1 i n d i c a t e s  t h a t  such f i n d i n g s  is  not 

c l e a r l y  e r r o n e o u s  i n  v i e w  o f  t h e  r e l i a b l e ,  p r o b a t i v e  a n d  

s u b s t a n t i a l  evidence on t h e  whole r eco rd .  

32.  A l though  c o n f l i c t i n g  t e s t i m o n y  i s  c o n t a i n e d  i n  t h e  

r eco rd ,  t h e  County Supe r in t enden t  weighed t h e  evidence and made 

f i n d i n g s .  Th i s  S t a t e  Super in tendent  f i n d s  r e l i a b l e ,  p roba t ive  

a n d  s u b s t a n t i a l  e v i d e n c e  i n  t h e  whole r e c o r d  t o  a f f i r m  t h e  

F i n d i n g  o f  F a c t  o f  t h e  C o u n t y  S u p e r i n t e n d e n t  a s  t o  t h e  

c l e a n l i n e s s  and maintenance i s s u e .  

33. Appel lant  contends  t h a t  t h e  County Super in tendent  e r r e d  

i n  holding t h a t  t h e r e  w a s  i n s u f f i c i e n t  evidence t o  suppor t  t h e  

a l l e g a t i o n  t h a t  Respondent cont inued  t o  ignore  r e q u e s t s  f o r  up- 

to- da te  inventory  of shop t o o l s / e q u i p m n t .  Appel lan t  a rgues  t h a t  
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t h e  school  d i s t r i c t  in t roduced  evidence as e a r l y  as 1983 t h a t  

Respondent  r e c e i v e d  c r i t i c i s m  r e g a r d i n g  h i s  h a n d l i n g  of t h e  

t o o l s ,  t h a t  h i s  " l a c k  of c o n t r o l  over  t h e  t o o l s  and equipment 

cont inued  i n t o  t h e  1985- 86 school  year  per iod ."  

34.  E v i d e n c e  i n  t h e  r e c o r d  d e m o n s t r a t e s  t h a t  Respondent  

responded t o  eve ry  r e q u e s t  f o r  a n  inventory  o r  f o r  mod i f i ca t ion  

of t h e  i nven to ry  method he w a s  us ing .  Testimony i n d i c a t e d  t h a t  a 

c a r d  c a t a l o g  system of t o o l  i n v e n t o r i e s  was t aken  i n  t h e  f a l l  and 

a g a i n  i n  t h e  s p r i n g .  

35. The County Super in tendent  found t h a t  evidence showed 

(1) compliance wi th  sugges t ions  made b y  Appel lant  t o  Respondent 

and,  ( 2 )  a diminishment -- n o t  an i n c r e a s e  -- i n  new t o o l  o r d e r s .  

R e s p o n d e n t  r e s p o n d e d  t o  t h e  r e q u i s i t i o n  o r d e r s  p l a c e d  i n  

evidence.  The bu lk  of t h o s e  purchases  were e i t h e r  consumable 

i t e m s  or items susceptible t o  breakage through normal use .  

36. There w a s  c o n f l i c t i n g  tes t imony i n  t h e  r eco rd  r ega rd ing  

t h e  r ea sons  f o r  a l ack  of account ing  f o r  t o o l s .  T e s t i m n y  w a s  

submi t ted  r ega rd ing  maintenance s e c u r i t y  and b u i l d i n g  i n t e g r i t y .  

There had been a r e q u i s i t i o n  f o r  r e p l a c e r e n t  of l ocks ;  t h e  shop 

had b e e n  b r o k e n  i n t o .  T h i s  i s  out of R e s p o n d e n t ' s  c o n t r o l .  

Such break- ins  and thef ts  occurred not d u r i n g  the school  day b u t  

a f t e r  school  hours .  

3 1 .  The County Super in tendent  held:  

T e s t i m n y  w a s  hea rd  from L e e  D .  C la rk ,  P r i n c i p a l  
of Browning High School. On ques t ion ing  by  M r .  Duffy, 
t h e  wi tness  s t a t e d ,  "fewer t o o l s  were o rde red  i n  1986 
t h a n  i n  t h e  p r e v i o u s  y e a r s  1983 t h r o u g h  1985 .  M r .  
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C l a r k  f u r t h e r  s t a t e d  t h a t  t h e  p rob lem was n o t  w i t h  
inventory ,  b u t  M r .  Fauque's  management of t h e  inventory  
and  t h a t  he had t o  p l a c e  h i s  t r u s t  i n  t h e  c l a s s r o o m  
t e a c h e r  who had prepared t h e  inventory .  ( T r a n s c r i p t  of 
June  23 ,  pages 138 ,  1 3 9 ) .  

I f i n d  t h a t  t h e r e  i s  no e v i d e n c e  t o  p r o v e  t h a t  
t o o l  sho r t ages  were a n  "extreme loss"  problem as s t a t e d  
i n  t h e  a l l e g a t i o n s  on t h i s  i s sue .  The Respondent has 
f a i l e d  t o  prove a d o l l a r  l o s s  and a c c u r a t e  i nven to ry  of 
t o o l s  m i s s i n g  b e c a u s e  nobody c h e c k e d  t h e  i n v e n t o r y  
a f t e r  i n v e n t o r y  c a r d s  were  s u b m i t t e d  b y  P e t i t i o n e r .  
Also, t h e r e  w a s  no evidence t h a t  purchase  o r d e r s  were 
checked a g a i n s t  t h e  inventory .  

There was evidence p re sen ted  t h a t  s e v e r a l  p a r t i e s  
h a d  a c c e s s  t o  t h e  t o o l  room a n d  a n y  o n e  o f  t h o s e  
p a r t i e s  c o u l d  have  t a k e n  o r  removed t o o l s .  P a r t i e s  
were al lowed access t o  the t o o l  room f o r  needed i t e m s  
a n d  i f  t h i s  c o n t r i b u t e d  t o  s h o r t a g e s  i t  w a s  a n  
a d m i n i s t r a t i v e  problem and n o t  t h e  i n d i v i d u a l  t e a c h e r  
who should be  r e s p o n s i b l e  t o  t h e  p o i n t  of t e rmina t ion .  

38.  Appel lant  concedes t h a t  t h e  inventory  i s s u e  a lone  would 

no t  suppor t  t e rmina t ion .  The County Supe r in t enden t  r e l i e d  upon 

t h e  evidence admi t ted ,  gave it  a p p r o p r i a t e  weight ,  and found it 

l a c k i n g  t o  s u p p o r t  a t e r m i n a t i o n  a c t i o n .  T h e  C o u n t y  

Supe r in t enden t ' s  f i n d i n g  on  t h e  i nven to ry  i s s u e  is n o t  c l e a r l y  

e r r o n e o u s  i n  v i ew  of t h e  r e l i a b l e ,  p r o b a t i v e  a n d  s u b s t a n t i a l  

evidence i n  t h e  r eco rd .  

- 

3 9 .  Appel lan t  contends  t h a t  t h e  County Supe r in t enden t  e r r e d  

i n  f i n d i n g  i n s u f f i c i e n t  evidence t o  suppor t  t h e  a d m i n i s t r a t i o n ' s  

a l l e g a t i o n  t h a t  a d m i n i s t r a t i v e  r e q u e s t s  t h a t  Respondent comply 

wi th  genera l  f a c u l t y  requirement  were n o t  fol lowed. 

The School D i s t r i c t ' s  a l l e g a t i o n s  s t a t e d :  

M r .  Fauque has  cont inued t o  i gno re  a d m i n i s t r a t i v e  
r e q u e s t s  t o  comply w i t h  gene ra l  f a c u l t y  requi rements  

11 
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inc lud ing :  be ing  t o  work on t i m e ,  c o n s t a n t  s u p e r v i s i o n  
of s t u d e n t s ,  and w r i t i n g  s t u d e n t ' s  pa s se s  when o t h e r  
c l a s s e s / t e a c h e r s  would be  a f f e c t e d  by t h e i r  ( s t u d e n t s )  
absences / t a rd i n  es s e s . 

4 0 .  A p p e l l a n t  c o n t e n d s  t h a t  i n  M a r c h ,  1 9 8 4 ,  s c h o o l  

a d m i n i s t r a t o r  J o h n s o n  commented  t h a t  when he w e n t  i n t o  

Respondent 's  c l a s s ,  s t u d e n t s  were unsuperv ised .  He t e s t i f i e d  

t h a t  t h i s  c o n d i t i o n  w a s  dangerous and w a s  unacceptab le  i n  a u t o  

mechanics and welding.  There a r e  combust ible  and exp los ive  gases  

and l i q u i d s ,  i n  a d d i t i o n  t o  heavy, complex equipment. The s a f e t y  

of t h e  s t u d e n t s  d i c t a t e  t h a t  they  should always be superv ised  i n  

such a r e a ,  t o  say no th ing  of t h e  l i a b i l i t y  exposure  on  t h e  p a r t  

of t h e  School D i s t r i c t .  

4 1 .  A p p e l l a n t s  c o n t e n d  t h a t  t h i s  l a c k  o f  c o m p l i a n c e  and 

d i l i g e n c e  on Respondent 's  part cont inued i n t o  t h e  1985- 86 s c k o l  

yea r .  I n  September 1985, Respondent r ece ived  a memorandum from 

M r .  S lyker  which s t a t e d ,  "when h e  went i n t o  M r .  Fauque du r ing  

f i f t h  p e r i o d ,  M r .  Fauque  w a s  no where  t o  b e  f o u n d . "  When M r .  

S lyker  e n t e r e d  t h e  c l a s s ,  f i v e  of t h e  s t u d e n t s  w e r e  welding, two 

s t u d e n t s  were u s ing  t h e  s a w  t o  c u t  meta l ,  one s t u d e n t  w a s  t r y i n g  

t o  b reak  a weld by h i t t i n g  a p i e c e  of metal wi th  a hammer on t h e  

cement  f l o o r ,  a n d  one s t u d e n t  w a s  s i t t i n g  i n  a c h a i r  d o i n g  

no th ing .  

4 2 .  The County Super in tendent  he ld :  

I f i n d  t h e  a l l e g a t i o n s  of be ing  l a t e  and absen t  
a r e  i s o l a t e d  i n s t a n c e s  and n o t  s u f f i c i e n t  c a u s e  f o r  
t e rmina t ion .  
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4 3 .  A p p e l l a n t  a r g u e s  t h a t  t h e  C o u n t y  S u p e r i n t e n d e n t  

conceded  t h e r e  were p rob lems  i n  t h i s  a r e a ,  b u t  i s o l a t e d  t h e  

p a r t i c u l a r  charge and dec ided  t h a t  t h e  one i n c i d e n t  by i t s e l f  

w a s  no t  s u f f i c i e n t  grounds f o r  t e rmina t ion .  

4 4 .  The County S u p e r i n t e n d e n t  was p r e s e n t e d  w i t h  f o u r  

s p e c i f i c  i n s t a n c e s  of l a t e n e s s ,  absence from t h e  c lassroom o r  n o t  

r e p o r t i n g  t o  work on t i m e :  January  1 6 ,  1 9 8 6 ,  January  28, 1 9 8 6 ,  

September 13, 1985 and March 1 2 ,  1984 .  T e s t i m n y  w a s  p r e sen ted  

t o  r e b u t  t h e s e  a l l e g a t i o n s .  The County Supe r in t enden t  found t h e  

exp lana t ion  g iven  f o r  each  t o  be s a t i s f a c t o r y .  He f u r t h e r  fouod 

t h a t  t h e  School D i s t r i c t  f a i l e d  t o  r e b u t  t h e  e x p l a n a t i o n  given by 

Respondent .  Fo r  t h r e e  of t h e  f o u r  i n c i d e n t s  of l a t e n e s s  o r  

a b s e n t e e i s m ,  Respondent  p r e s e n t e d  w r i t t e n  e x p l a n a t i o n  t o  t h e  

a d m i n i s t r a t i o n  a t  t h e  t i m e  of t h e  a l l e g e d  i n c i d e n t .  A review of 

t h e  r eco rd  r e v e a l s  t h e  f i n d i n g  i s  no t  c l e a r l y  e r roneous  i n  view 

o f  t h e  r e l i a b l e ,  p r o b a t i v e  and  s u b s t a n t i a l  e v i d e n c e  i n  t h e  

record .  There is r e l i a b l e ,  p r o b a t i v e  and s u b s t a n t i a l  evidence i n  

t h e  r eco rd  t o  suppor t  t h e  f i n d i n g  of t h e  County Super in tendent  i n  

t h e  i s s u e  of l a t e n e s s  and absenteeism.  

4 5 .  A p p e l l a n t  c o n t e n d s  t h a t  t h e  County S u p e r i n t e n d e n t ' s  

f i n d i n g  was  c l e a r l y  e r r o n e o u s  i n  v i e w  of t h e  s u b s t a n t i a l ,  

r e l i a b l e  a n d  p r o b a t i v e  e v i d e n c e  r e g a r d i n g  t h e  d i s t r i c t ' s  

a l l e g a t i o n  t h a t  Respondent cont inued  t o  i gno re  a d m i n i s t r a t i v e  

r e q u e s t s  f o r  l e s s o n  p l ans  and t o  involve a l l  s t u d e n t s  i n  c l a s s  

a c t i v i t i e s .  
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4 6 .  The a l l e g a t i o n  of t h i s  i s s u e  by  t h e  s c h o o l  d i s t r i c t  

s t a t e s  : 

M r .  Fauque has cont inued  t o  i gno re  a d m i n i s t r a t i v e  
r e q u e s t s  f o r  l e s s o n  plans ( o b j e c t i v e s / a c t i v i t i e s )  t h a t  
match what, i n  f a c t ,  i s  a c t u a l l y  p re sen ted  i n  c l a s s .  
I n  a d d i t i o n ,  M r .  F a u q u e  c o n t i n u e s  t o  i g n o r e  
a d m i n i s t r a t i v e  r e q u e s t s  t o  i n v o l v e  a l l  s t u d e n t s  i n  
c l a s s  a c t i v i t i e s .  

4 7 .  The County Super in tendent  he ld :  

The i s s u e  of  l e s s o n  p l a n s  n o t  b e i n g  p r o p e r l y  
prepared by P e t i t i o n e r  w a s  a s u b j e c t  of much test imony 
a n d  c o n f u s i o n  o n  t h e  p a r t  o f  t h e  B r o w n i n g  
a d m i n i s t r a t i o n .  A t  one p o i n t  t h e  f a c u l t y  g u i d e l i n e s  
r e q u i r e d  a s p e c i f i c  type l e s s o n  p l a n ,  when t h i s  d i d  n o t  
a p p e a r  t o  b e  work ing ,  t h e  g u i d e l i n e s  w e r e  changed  
( T r a n s c r i p t  of J u n e  23 ,  p a g e s  1 1 2 ,  1 1 3 . )  F u r t h e r ,  
test imony w a s  a l s o  p re sen ted  t h a t  i n d i v i d u a l i z e d  c l a s s  
l e s s o n  p l a n s  a r e  d i f f i c u l t  t o  do i n  t h e  a rea  b e i n g  
t augh t  by P e t i t i o n e r .  

I f i n d  t h a t  P e t i t i o n e r  w a s  d e f i c i e n t  i n  t h e  manner 
of p r e p a r i n g  h i s  l e s s o n  p l a n s  b u t  n o t  r i s i n g  t o  t h e  
l e v e l  r e q u i r i n g  t e rmina t ion .  There w a s  no harm shown 
t o  t h e  s t u d e n t s  by  t h e  l e s s o n  plans methods employed by 
P e t i t i o n e r  and t h e  Respondent d i d  n o t  fo l low through i n  
the a p p r o p r i a t e  manner t o  c o r r e c t  any problems t h a t  may 
have e x i s t e d .  

N o  s p e c i f i c  g u i d e l i n e s  were g iven  P e t i t i o n e r  of 
what t h e  Respondent  wished  f rom P e t i t i o n e r  i n  h i s  
l e s s o n  p l ans  because they  appear  t o  be  unsure  of what 
t h e y  wanted.  Les son  p l a n s  were o n l y  s t a r t e d  i n  t h e  
1 9 8 5- 8 6  s c h o o l  y e a r .  ( T r a n s c r i p t  of  J u n e  23,  page 
1 1 2 . )  

P e t i t i o n  s t a t e d  i n  h i s  tes t imony t h a t  he  taught  
w i th  t h e  i n d i v i d u a l i s t i c  approach.  N o  g rad ing  books 
w e r e  s u b m i t t e d  b y  e i t h e r  p a r t y  a s  t o  w h e t h e r  t h e  
s t u d e n t s  w e r e  l e a r n i n g  f r o m  t h i s  m e t h o d .  I f  t h e  
o b j e c t i v e s  used by P e t i t i o n e r  were inadequa te  enough t o  
require t e rmina t ion ,  documentation would be r e q u i r e d  t o  
suppor t  t h i s  a c t i o n .  

4 8 .  This  f i n d i n g  i s  no t  c l e a r l y  erroneous i n  view of t h e  

r e l i a b l e ,  p roba t ive  and s u b s t a n t i a l  evidence on  t h e  whole r eco rd .  
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F u r t h e r ,  t h e  County Super in tendent  d i d  n o t  commit e r r o r  o r  a b u s e  

h i s  d i s c r e t i o n  i n  making t h a t  f i n d i n g .  There w a s  c o n f l i c t i n g  

test imony on t h e s e  i s s u e s  and confus ion  as t o  c l e a r  l e s s o n  p l a n  

requirements ;  t h e r e  were s p o r a d i c  and in f r equen t  obse rva t ions  of 

a t e a c h e r ' s  methodology. 

4 9 .  A p p e l l a n t  c o n t e n d s  t h a t  t h e  County S u p e r i n t e n d e n t ' s  

f i n d i n g  t h a t  t h e  D i s t r i c t  Super in tendent  f a i l e d  t o  p a r t i c i p a t e  i n  

t h e  e v a l u a t i o n  p roces s  w a s  based  upon an  e r ror  of l a w  and t h a t  

t h e  Super in tendent  of Browning School D i s t r i c t  is n o t  r equ i r ed  t o  

b e  i n v o l v e d  i n  t h e  e v a l u a t i o n  p r o c e s s .  A p p e l l a n t  a l l e g e s  an  

e r r o r  of l a w  w a s  commi t t ed  by  t h e  County S u p e r i n t e n d e n t  i n  

r e f e r r i n g  t o  t h e  master c o n t r a c t  governing t h e  Browning school  

t eache r s .  

50 .  The County Super in tendent  found: 

5 .  The  R e s p o n d e n t  e l e c t e d  n o t  t o  r e n e w  t h e  
c o n t r a c t  of a 1 7  y e a r  t enured  t e a c h e r  and t h e  ev iden t  
( s i c )  p re sen ted  i n d i c a t e d  t h e  Super in tendent  of Schools 

w a s  n o t  i n v o l v e d  i n  t h i s  p r o c e s s  i n  any m e a n i n g f u l  
manner.  The o n l y  c o n t a c t  shown b y  t h e  e v i d e n c e  i n  
which t h e  Super in tendent  was aware of any problem wi th  
P e t i t i o n e r  w a s  i n  h i s  l e t t e r  of March 11, 1 9 8 6 ,  t o  t h e  
Board recommending nonrenewal of p e t i t i o n e r ' s  c o n t r a c t  
( p e t i t i o n e r  and  Respondent  J o i n t  E x h i b i t  #l). I f  a 
s e r i o u s  problem e x i s t e d  p r i o r  t o  t h i s  t i m e  it is  t h e  
d u t y  of t h e  Super in tendent  t o  be c l o s e l y  involved i n  
moni tor ing,  counse l ing  and t a k i n g  s t e p s  t o  c o r r e c t  t h e  
prob lem as p e r  t h e  M a s t e r  C o n t r a c t  a d o p t e d  by  t h e  
Browning School D i s t r i c t .  

The P e t i t i o n e r ' s  c o n t r a c t  was renewed each year  
and t h e r e  is  no evidence a gr ievance  procedure was used 
t o  i n v o l v e  t h e  S u p e r i n t e n d e n t .  The Master C o n t r a c t  
under  which t h e  t e a c h e r s  a re  employed s t a t e s  i f  t h e r e  
a r e  t e a c h e r  p rob lems  t h e  P r i n c i p a l .  i f  h e  deems it 
a d v i s a b l e ,  may i n v o l v e  t h e  S u p e r i n t e n d e n t  ( w a s =  
added, P e t i t i o n e r  and Respondent Exh ib i t  # 2 ,  page 1 2 ) .  

--  
- 
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I t  appears  t h a t  t h e  scope of t h e  problem never  r o s e  t o  
t h e  p o i n t  t h e  P r i n c i p a l  f e l t  t h e  p r o b l e m  w i t h  
P e t i t i o n e r  w a s  such t h a t  t h e  Super in tendent  needed t o  
b e  involved u n t i l  a d e c i s i o n  w a s  made t o  t e r m i n a t e  t h e  
P e t i t i o n e r  . 

The p r o v i s i o n s  conta ined  i n  t h e  Master  Cont rac t  
were  n o t  f o l l o w e d  b y  t h e  B u i l d i n g  A d m i n i s t r a t o r  t o  
involve  t h e  Super in tendent  i n  t h e  e v a l u a t i o n  p roces s  as 
mandated by  MCA S e c t i o n  20 -4 -204 .  Over the cour se  of 
t h e  t h r e e  yea r s  reviewed i n  t h e  hea r ing ,  t h e r e  i s  n o t  
s u f f i c i e n t  evidence of t e rmina t ion  be ing  warranted when 
compared w i t h  t h e  t each ing  performance of P e t i t i o n e r .  

The p r o b l e m  t h e  a d m i n i s t r a t i o n  exper ienced  wi th  
P e t i t i o n e r  are  documented, b u t  on i s o l a t e d  d a t e s  and 
t imes which do n o t  e s t a b l i s h  a p a t t e r n  of d i s r e g a r d  by  
P e t i t i o n e r .  S u r p r i s i n g l y ,  t h e  L e t t e r  g iven  P e t i t i o n e r  
o n  November 1, 1985, by t h e  school  p r i n c i p a l  w a s  n o t  
made p a r t  of t h e  e v a l u a t i o n  p roces s  and was even t i t l e d  
" L e t t e r  of Reprimand." 

S t eps  taken t o  r e p r i m n d  P e t i t i o n e r  excluded t h e  
Super intendent  complete ly  u n t i l  t h e  f i n a l  s t a g e s  and I 
f i n d  it a g r o s s  d e f i c i e n c y  t h a t  no formal e v a l u a t i o n  
process  w a s  under taken by t h e  Super in tendent  p r i o r  t o  
the t e rmina t ion  recommendation. Ample o p p o r t u n i t i e s  t o  
s e t  r u l e s  a n d  g u i d e l i n e s  w e r e  p r o v i d e d  b u t  t h e  
S u p e r i n t e n d e n t  n e v e r  had a m e e t i n g  w i t h  p e t i t i o n e r  
t h r o u g h o u t  t h e  d i s c i p l i n e  p r o c e s s .  T h e  
S u p e r i n t e n d e n t ' s  recommendation of t e r m i n a t i o n  t o  t h e  
Schoo l  Board was b a s e d  o n l y  upon t h e  recommendat ion  
f rom t h e  Schoo l  P r i n c i p a l  w i t h o u t  a n y  e v i d e n c e  of 
i n v e s t i g a t i o n  o r  c o n s u l t a t i o n  w i t h  P e t  it ione r . 
51.  A p p e l l a n t  c o n t e n d s  t h a t  t h e  County S u p e r i n t e n d e n t ' s  

attempt t o  j u s t i f y  h i s  d e c i s i o n  based on  t h i s  i n t e r p r e t a t i o n  of 

t h e  c o l l e c t i v e  b a r g a i n i n g  a g r e e m e n t  i s  a n  e r r o r  o f  l a w .  

Appel lant  contends t h a t  t h e  op in ion  is s o  a f f e c t e d  by t h i s  e r r o r  

t h a t  t h e  d e t e r m i n a t i o n  of t h e  County S u p e r i n t e n d e n t  must be 

r eve r sed .  

52. The County Super in tendent  noted t h a t  t h e  d e c i s i o n  t o  

i n v o l v e  t h e  d i s t r i c t  s u p e r i n t e n d e n t  i s  d i s c r e t i o n a r y  f o r  t h e  
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b u i l d i n g  p r i n c i p a l .  S ince  t h e  supe r in t enden t  w a s  n o t  consu l t ed ,  

t h e  County Super in tendent  goes on ,  the  conc lus ion  can be made 

t h a t  M r .  Clark d i d  n o t  f e e l  t h e  " a l l e g a t i o n s "  e v e r  " rose"  t o  t h e  

p o i n t  t h a t  t h e  p r i n c i p a l  f e l t  t h e  Super in tendent  needed t o  be 

involved u n t i l  a d e c i s i o n  w a s  made t o  t e r m i n a t e  t h e  P e t i t i o n e r . "  

The County Super in tendent  determined t h a t  t h e  a l l e g a t i o n s  were 

n o t  s e r i o u s .  

53.  The County Super in tendent  d i d  n o t  r e l y  on t h e  master  

c o n t r a c t  a s  c o n t r o l l i n g  h i s  d e c i s i o n  o r  tha t  h e  based it  on t h e  

master agreement. The County Super in tendent  no ted  t h e  master  

agreement p rocess  a s  a n  i n d i c a t i o n  of a f a i lu re  of t h e  school  

a d m i n i s t r a t i o n  t o  take t h e  t e r m i n a t i o n  a c t i o n  s e r i o u s l y .  There 

is no showing t h a t  A p p e l l a n t ' s  r i g h t s  have been s u b s t a n t i a l l y  

p re jud iced .  

5 4 .  A p p e l l a n t  c o n t e n d s  t h a t  t h e  County S u p e r i n t e n d e n t  

i g n o r e d  t h e  c u m u l a t i v e  e f f e c t  of t h e  i s s u e s  p r e s e n t e d  by  t h e  

school  d i s t r i c t .  Appe l l an t  a l l e g e s  t h e  County Super intendent  

c a n n o t  i g n o r e  t h e  c u m u l a t i v e  e f f e c t  o f  t h e s e  r e a s o n s  b y  

add res s ing  each r ea son  s e p a r a t e l y  and s t a t i n g  t h a t  t h e  ground, by  

i t s e l f ,  does no t  j u s t i f y  t e rmina t ion .  

55 .  The County Supe r in t enden t  is  i n  t h e  b e s t  p o s i t i o n  t o  

w e i g h t  t h e  e v i d e n c e .  I n  h i s  r e v i e w  t h e r e  was c o n f l i c t i n g  

tes t imony and documentary evidence b e f o r e  him. Every f i n d i n g  w a s  

d e l i n e a t e d  as t o  t he  s p e c i f i c  i s s u e  u n s e r  examination.  There is  

no th ing  i n  t h e  r eco rd  t o  sugges t  t h a t  t h e  County Super in tendent  

f a i l e d  t o  review t h e  whole r a f t  of charges  .pa a g a i n s t  Respondent 

i n  a r r i v i n g  a t  h i s  d e c i s i o n  and no t  f i n d i n g  s u f f i c i e n t  and l e g a l  

cause  f o r  t e rmina t ion .  
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5 6 .  Those a s s e r t i o n s  regard ing  F ind ings  o f . F a c t  proposed by 

Appel lant  which a r e  no t  incorpora ted  h e r e i n  have been cons idered  

and dismissed.  

F r o m  t h e  F o r e g o i n g  F i n d i n g s  o f  F a c t  t h i s  S t a t e  

Super intendent  now draws these :  

CONCLUSIONS OF m w  
1. Tha t  t h e  S t a t e  S u p e r i n t e n d e n t  h a s  j u r i s d i c t i o n  o v e r  

t h i s  m a t t e r  pursuant  t o  S e c t i o n  20-3-210, 20- 4- 204,  Montana Codes 

Annotated and S e c t i o n  10.6.101 e t  seq .  Admin i s t r a t i ve  Ru les  of 

Montana. 

2 .  That  Respondent w a s  a tenured  t e a c h e r  under S e c t i o n  20-  

4-203, MCA. That  Appel lant  mst  fo l low t h e  p rov i s ions  of t h i s  

s e c t i o n  t o  l e g a l l y  t e r m i n a t e  by s t a t i n g  c l e a r l y  and e x p l i c i t l y  

t h e  s p e c i f i c  reasons  f o r  t e rmina t ion .  

3 .  T h a t  t h e  County S u p e r i n t e n d e n t ' s  F i n d i n g s  #1, 2 ,  3 ,  

i nc lud ing  shop cond i t i ons ;  inventory;  f a c u l t y  requi rement ;  l e s s o n  

p l a n s  and s t u d e n t  a c t i v i t i e s ;  and # 5  a re  suppor ted  by rel iable,  

p r o b a t i v e  and s u b s t a n t i a l  evidence on t h e  whole r eco rd .  They are  

n o t  c l e a r l y  e r r o n e o u s  i n  v i ew  of t h e  r e l i a b l e ,  p r o b a t i v e  and  

s u b s t a n t i a l  evidence on  t h e  whole r eco rd .  

- 

4 .  T h a t  t h e  C o n c l u s i o n s  of L a w  r e n d e r e d  by t h e  County 

Super intendent  a re  n o t  i n  excess  of h i s  s t a t u t o r y  a u t h o r i t y  n o r  

i n  v i o l a t i o n  of c o n s t i t u t i o n a l  o r  s t a t u t o r y  p r o v i s i o n s  n o r  

a f f e c t e d  by  any o t h e r  e r r o r  of l a w .  

5 .  That t h e  Findings  of Fac t ,  Conclusions  of Law and Order 

of t h e  County Super intendent  a r e  n o t  a r b i t r a r y  o r  c a p r i c i o u s  o r  
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c h a r a c t e r i z e d  by an abuse of d i s c r e t i o n  o r  c l e a r l y  unwarranted 

e x e r c i s e  of d i s c r e t i o n .  

6 .  T h a t  t h e r e  is r e l i a b l e ,  p r o b a t i v e  and  s u b s t a n t i a l  

evidence on t h e  r eco rd  t o  suppor t  a conc lus ion  t h a t  j u s t  cause  

w a s  n o t  proven. 

7 .  That  Appel lant  has f a i l e d  t o  prove good o r  j u s t  cause  

f o r  nonrenewal of t he  tenured  t e a c h e r ' s  c o n t r a c t .  

8.  That  t h e  d e c i s i o n  r e s t s  upon t h e  e v i d e n t i a r y  matters 

i n t r o d u c e d  and t h e  c o u n t y  s u p e r i n t e n d e n t ' s  s t a t u t o r y  d u t y  t o  

we igh  t h a t  e v i d e n c e  and come t o  a c o n c l u s i o n  a b o u t  i t .  See 

Yanzick v. School D i s t r i c t  N o .  23, (19831, 196 Mont. 375, 641 

P.2d 431 and S tansbe r ry  v .  Argenbright  e t  a l . ,  44 S t .  Rptr .  935 

(1987). 

- _ _ -  

- 

9. That t h e r e  is  s u f f i c i e n t  ev idence  i n  t h e  record  as a 

whole t h a t  l e a d s  t o  t h e  conc lus ion  t h a t  Respondent ' s  r e c o l l e c t i o n  

of t h e  even t s  and test imony about  them w a s  more c r e d i b l e .  The 

c o u n t y  s u p e r i n t e n d e n t  w a s  n o t  i n  e x c e s s  o f  h i s  s t a t u t o r y  

a u t h o r i t y  i n  cons ide r ing  any a l l e g e d  v i o l a t i o n  of t h e  c o l l e c t i v e  

ba rga in ing  agreement s i n c e  it was n o t  t h e  s o l e  o r  a s u b s t a n t i a l  

basis of h is  d e c i s i o n  i n  de te rmin ing  whether  t h e  school  d i s t r i c t  

had proven " j u s t  o r  good cause"  f o r  t h e  nonrenewal of t h e  tenured  

t e a c h e r .  

1 0 .  That t h e  County Super in tendent  d i d  n o t  commit an e r r o r  

of law where s u b s t a n t i a l  r i g h t s  of Appel lan t  have been p re jud iced  

when t h e  County Super in tendent  r e f e r r e d  t o  p r o v i s i o n s  conta ined  

i n  t h e  M a s t e r  C o n t r a c t  n o t  b e i n g  f o l l o w e d  b y  t h e  b u i l d i n g  

a d m i n i s t r a t o r  t o  involve  t h e  s u p e r i n t e n d e n t  in  the e v a l u a t i o n  
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p r o c e s s .  Tha t  s u c h  r e f e r e n c e  i n  t h e  County  S u p e r i n t e n d e n t ' s  

d e c i s i o n  a t  the mst  is harmless  e r r o r  which does n o t  a l t e r  t h e  

remainder of h is  F ind ings ,  Conclusions  and Order.  

11. T h a t  t h e  County S u p e r i n t e n d e n t ' s  d e c i s i o n  w a s  n o t  

a r b i t r a r y  o r  c a p r i c i o u s  o r  an abuse of d i s c r e t i o n  i n  r e q u i r i n g  

t h a t  a s c h o o l  d i s t r i c t  s u p e r i n t e n d e n t  make a n  i n d e p e n d e n t  

i n v e s t i g a t i o n  i n t o  t h e  a d m i n i s t r a t i v e  e v a l u a t i o n  of a t e a c h e r  

recommended f o r  t e rmina t ion  o r  nonrenewal. 

1 2 .  T h a t  t h e  County Supe r in t enden t  cons idered  i n d i v i d u a l  

i nc idences  and considered t h e  cumula t ive  e f f e c t  of a l l  of t h e  

a l l e g a t i o n s  a n d  e v i d e n c e  i n t r o d u c e d  i n  s u p p o r t  of  t h o s e  

a l l e g a t i o n s  t o  f i n d  l e g a l  and j u s t  c ause  n o t  proven. 

From t h e  foregoing  F ind ings  of Fact and Conclusions of Law 

t h i s  S t a t e  Super intendent  now r e n d e r s  th i s :  

ORDER 

1. That t h e  County S u p e r i n t e n d e n t ' s  d e c i s i o n  is  aff i rmed.  

2 .  T h a t  t h e  School  Board of T r u s t e e s  of G l a c i e r  County 

School D i s t r i c t  # 9 ,  Browning, Xontana is r e v e r s e d  and t h e  teacher 

i s  e n t i t l e d  t o  renewal of h i s  c o n t r a c t  f o r  t h e  1986- 87 school  

year .  

DATED t h i s  a3 ,dday  of December, 1987 .  

ED A R G M B R I G K T  
S t a t e  .&perintendent 
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CERTIFICATE OF SERVICE 

T h i s  i s  t o  c e r t i f y  t h a t  on  t h e  s,3rk d a y  o f  December, 
1 9 8 7 ,  a t r u e  and exac t  copy of t h e  fo rego ing  Findings  of F a c t ,  
Conclusions of Law and Order w a s  mai led ,  pos t age  prepa id  t o :  

Char les  Erdmann 
P. 0. Box 5 4 1 8  
Helena, Montana 5 9 6 0 4  

J o e  Duffy 
P. 0. Box 1 8 6  
Great F a l l s ,  Montana 59407 

O f f i c e  of Publ ic  I n s t r u c t i o n  
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From: Gale Kramlick 
To: opistaf f 
Date: Thursday, April 25, 1996 12:12 pm 
Subject: Groupwise Update 

It looks like our "overlay error" is back again. The fix seemed 
to prevent it from happening as often as before, but it is still 
happening. We are now opening a problem up with IBM to try and 
get the problem resolved. I will keep you posted as we find out 
more information. 

In the meantime, if you get the error and are an O S / 2  user, hot 
key out with CTRL ESC and click on Groupwise with your RIGHT 
mouse button and choose CLOSE. If you are a DOS user, you will 
probably have to reboot. Thanks for your patience. 


